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Is constitutional theory necessary?
HAYASE Katsuaki
Is constitutional theory necessary? Posner answers that it is unnecessary. However,
he also has a theory, as a theory about how judges should interpret and apply constitu-
tional law. Therefore, it can be said that the answer to whether constitutional theory is
necessary depends on the method of a definition of “constitutional theory”. However,
everyone who performs a constitutional interpretation has a theory about how constitu-
tional law should be interpreted. Moreover, even if it is those who take the position of
criticizing theory, the position is told logically or theoretically.
Does it have such a discussion in Japan? I think that arguments about how judges
should interpret and apply constitutional law, or about whether such arguments is
necessary, is required also in Japan.
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